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FOLLOWING REPEAT STATE 231950 ACTION BANGKOK DATED 29 SEP 75 
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1 . CONCUR WITH YOUR SENDING PROPOSED REPLY NOTE TO RTG 
ON UDORN BARTENDERS’ CASE WITH CERTAIN CHANGES TO REFLECT 
CONSIDERATIONS SET FORTH IN PARA 2 BELOW. TEXT OF 
APPROVED NOTE FOLLOWS: 

QUOTE 

UNITED STATES GOVERNMENT AGENCIES AND PERSONNEL IN 
THAILAND SEEK TO CONFORM IN THEIR LABOR PRACTICES WITH 
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THE LAWS OF THE KINGDOM OF THAILAND, AND THE UNITED 
STATES EMBASSY WILL STRIVE TO ENSURE THAT THEY CONTINUE 
TO DO SO IN THE FUTURE. 

THE EMBASSY WISHES TO NOTE THAT ALL UNITED STATES GOVERN- 
MENT INSTRUMENTALITIES IN THAILAND, INCLUDING NCO OPEN 
MESSES, ARE NON-PROFIT ORGANIZATIONS. THE EMBASSY IS 
ADVISED THAT THAI LABOR LAW DOES NOT APPLY TO SUCH NON- 
PROFIT ORGANIZATIONS. IF THAT IS THE CASE, NCO OPEN 

MESSES WOULD APPEAR NOT TO BE SUBJECT TO THE JURISDICTION 
OF THE ROYAL THAI LABOR BOARD, AND THAT BOARD'S ASSUMPTION 
OF JURISDICTION IN THE CASE OF THE DPSMISSAL OF THE 21 
EMPLOYEES FROM THE NCO OPEN MESS AT UDORN ROYAL THAI AIR 
FORCE BASE WOULD APPEAR TO HAVE BEEN INCORRECT. 

FURTHER, UNITED STATES GOVERNMENT AGENCIES DO NOT PROVIDE 
SEVERANCE PAY TO EMPLOYEES WHO HAVE BEEN DISMISSED FOR 
CAUSE. IN THE CASE OF THE DISMISSAL OF THE 21 EMPLOYEES 
AT UDORN, THE EMBASSY IS CONVINCED THAT DISMISSAL FOR 
CAUSE WAS IN FACT JUSTIFIED. THE 21 EMPLOYEES WERE 
FOUND, ON THE BASIS OF CLEAR AND CONVINCING EVIDENCE, TO 
HAVE VIOLATED THEIR CONDITIONS OF EMPLOYMENT, AND THIS 
FINDING WAS UPHELD THROUGH TWO LEVELS OF APPEAL. THE 
EMBASSY BELIEVES THAT THIS DISMISSAL OF THE 21 EMPLOYEES 
BY THE NCO OPEN MESS AT UDORN WAS CONSISTENT WITH THAI 
LABOR LAW. 

IN THE LIGHT OF THE ABOVE FACTS AND CONSIDERATIONS, THE 
EMBASSY REQUESTS THE ROYAL THAI GOVERNMENT TO REEXAMINE 
THE FACTS AND DISPOSITION OF THIS CASE IN ORDER THAT A 
RESOLUTION CONFORMING WITH THE MUTUAL INTERESTS OF THE 
UNITED STATES AND ROYAL THAI GOVERNMENTS MAY BE 
REACHED. END QUOTE. 

2. PROBLEM IS THAT IT IS BY NO MEANS CLEAR THAT ALL USG 
INSTRUMENTALITIES IN THAI! .AND ARE, ABSENT EXPRESS AGREE- 
MENTS, IMMUNE FROM RTG LEGISLATIVE JURISDICTION ON 
DIRECT LABOR BENEFITS FOR THAI NATIONAL EMPLOYEES. 

COURTS OF SEVERAL OTHER COUNTRIES HAVE HELD USG INSTRU- 
MENTALITIES SUBJECT TO LOCAL LABOR LAW ON SEVERANCE PAY. 
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MOREOVER, UNDER RESTRICTIVE THEORY OF SOVEREIGN IMMUNITY 
FOREIGN COURTS HAVE ACCEPTED JURISDICTION OVER CLAIMS 
BASED UPON LOCAL SEVERANCE PAY LAWS. IF A THAI MIT, IT ARY 
MISSION IN US HIRED CITIZEN EMPLOYEES, LIKELIHOOD IS WE 
WOULD NOT SUGGEST SOVEREIGN IMMUNITY IF SUCH EMPLOYEE 
BROUGHT SUIT AGAINST RTG IN US COURT BASED UPON CLAIM 
UNDER US LAW. 
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3. AT THIS STAGE, PREFER TO ASSERT LACK OF JURISDICTION 
OF THAI LABOR BOARD ON BASIS OF THAI LAW ITSELF AND TO 
RELY ON EVIDENCE IN THE CASE. THIS LINE PRESUMABLY MORE 
ACCEPTABLE TO RTG BECAUSE IT HAS NO OVERTONES OF EXTRA- 
TERRITORIALITY. 

4. WE UNDERSTAND FROM DOD THAT INDIVIDUAL MILITARY 
OFFICERS HAVE BEEN SUED IN THAI COURTS ON BASIS THIS 
CASE. WOUED APPRECIATE ANY ADDITIONAL INFO ON THIS SUIT 

SO CAN BETTER CONSIDER ISSUE OF OFFICERS' PERSONAL 
IMMUNITIES FROM JUDICIAL JURISDICTION. PLEASE INDICATE 
WHAT DIPLOMATIC STEPS YOU WOULD ADVISE WITH RESPECT TO 
COURT CASE ITSELF. 

5. IN SUM, OUR POSITION IS: 

(A) AVOID ISSUE OF DEGREE TO WHICH WE ARE SUBJECT TO THAI 
LEGISLATIVE JURISDICTION ON LABOR PRACTICES. THERE IS 
GOOD POSSIBILITY WE ARE SUBJECT TO THAI LABOR LAW ON 
SEVERANCE PAY ISSUE, BUT WE MIGHT DENY BEING SUBJECT TO 
THAI LAW WHEN THAT LAW MORE DIRECTLY INTERFERED WITH OUR 
GOVERNMENTAL FUNCTIONS, E.G., WE MIGHT RESIST COMPULSORY 
INSPECTIONS. 

(B) DENY JURISDICTION OF THAI LABOR BOARD UNDER THAI LAW 
ITSELF, AND PROTECT US PERSONNEL FROM JUDICIAL ACTION BY 
INVOKING PERSONAL IMMUNITIES WHERE APPLICABLE. 

(C) THIS APPROACH WOULD LEAVE USG INSRUMENTALITIES 
SUBJECT TO STANDARDS SET BY CERTAIN THAI LEGISLATION BUT 
WOULD SEEK RESOLUTION OF DISPUTES BY MEANS THAT AVOID 
RECOURSE TO LOCAL JUDICIAL OR ADMINISTRATIVE TRIBUNALS 
FOR ENFORCEMENT. THUS, ALTHOUGH USG WOULD ACKNOWLEDGE 
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DUTY TO COMPLY WITH CERTAIN THAI LAWS, IF RTG BELIEVED 

USG NOT SO COMPLYING, ITS PROPER RECOURSE WOULD BE 

DIPLOMATIC. INGERSOLL 

UNQUOTE 

KISSINGER 
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